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Attention:  RIN 1140-AA64
Re: Notice of Proposed Rulemaking: Selecting Biological Sex on ATF Forms

To Whom It May Concern:

On May 6, 2026, the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF)
proposed a rule that would eliminate the non-binary gender marker box for firearm purchases.’
At a time when the ATF should be focused on combating violent crime and enforcing existing
firearms laws, the agency is instead devoting taxpayer resources to a rule that serves no
legitimate public safety purpose while further marginalizing transgender and intersex Americans;
feeding into a long record of an Administration that attacks trans citizens. As written, the rule
would expose both transgender and intersex gun owners and federal firearms licensees (FFLs) to
criminal liability, potentially widen dangerous loopholes in background check laws, and
unnecessarily target transgender and intersex Americans. We urge the ATF to abandon this ill-
conceived rule.

The practical consequences of this proposal are deeply troubling for transgender
Americans, and for FFLs. By requiring individuals who have lawfully changed the sex marker on
their government-issued identification to report a different sex on ATF forms, the rule forces
transgender Americans and FFLs into an impossible position. They must either contradict their
legal identification or risk accusations that they made a false statement in connection with a
firearm purchase or sale — exposing both the individual and the FFL to potential criminal
liability. If implemented, this will be a trap of the government's own making. It creates
conditions for law-abiding citizens and FFLs to face criminal investigation or prosecution
because of contradictory federal requirements.
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Additionally, this proposed rule might also frustrate the operation of the National Instant
Criminal Background Check System (NICS) by expanding a potential pool of people into an
existing loophole. In most cases, the NICS system will deliver instant results on whether
someone is eligible to purchase a gun; however, in a small number of cases the NICS system is
unable to make an instant determination about whether the potential purchaser is lawfully
entitled to own a firearm. Under current law, the FBI has three days to process the application,
and if it does not conclude the check within three days, the dealer has discretion to proceed with
the sale. These firearm sales are known as the “Charleston Loophole,” as sometimes prohibited
persons acquire a firearm in this window. If this rule goes into effect as written, there will be a
mismatch between the sex recorded on state IDs and the gender individuals will now be legally
required to report on the ATF form, which will almost certainly create delays and push more
sales into the Charleston loophole.

Furthermore, by eliminating the “non-binary” option, this proposed rule creates practical
barriers for trans Americans to purchase firearms lawfully. Yet, ATF has not shared any rationale
as to why this group of citizens should be subjected to additional scrutiny. In fact, the available
evidence suggests that trans people are at a much higher risk of experiencing violent crimes with
firearms than any other population. For example, the U.S. Department of Justice's Bureau of
Justice Statistics 2017-2020 Report on Violent Victimization by Sexual Orientation found that
transgender individuals experience violent victimization at a rate approximately 2.5 times higher
than cisgender people.? A nationally representative sample from the Williams Institute found
transgender people were more than four times as likely to experience violent victimization, and
the number of trans people who were murdered in the U.S. nearly doubled between 2017 and
2021, according to data from Everytown for Gun Safety.** Of the total victims, 73% were killed
with a gun. This proposed rule weaponizes bureaucracy against a vulnerable community, creating
barriers based solely on gender identity, instead of a threat to the community.

The proposed rule is part of a larger campaign to marginalize transgender Americans.
Following the 2025 mass shooting at Annunciation Catholic School in Minneapolis, senior
administration officials repeatedly highlighted the shooter's transgender identity and used the
tragedy to characterize transgender people as an inherent public safety threat. Department of
Homeland Security Secretary Kristi Noem and FBI Director Kash Patel both publicly
emphasized the suspect's transgender identity, while Trump adviser Alex Bruesewitz labeled the
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perpetrator "another deranged trans terrorist.">%” Similarly, on the 24™ anniversary of the 9/11
attacks, Donald Trump Jr. went further, claiming that "there is no more violent group in the world
per capita than the trans community," despite no credible evidence supporting that assertion.®
These statements followed years of President Trump's own rhetoric portraying transgender
people as a societal threat, including his declaration that "it will be the official policy of the
United States government that there are only two genders, male and female," alongside promises
to "stop the transgender lunacy" through executive action targeting transgender Americans.’
Against this backdrop, the proposed ATF rule risks transforming that political narrative into
federal firearms policy. The federal government should not adopt regulations that reinforce
unsupported stereotypes or imply that transgender identity itself is a predictor of violent crime,
particularly when available evidence does not support such a conclusion.

This proposal is an extraordinary example of government overreach. It increases
government surveillance and documentation of transgender Americans who want to lawfully
purchase a firearm and imposes new administrative burdens without producing any measurable
public safety benefit. The rule also puts FFLs and transgender Americans in an impossible
situation by forcing them to lie and possibly commit a crime. The American people deserve an
ATF focused on reducing violent crime, not on creating new mechanisms to scrutinize,
intimidate, and further disenfranchise transgender citizens. We urge the ATF to withdraw this
proposal in its entirety and focus its resources on policies that genuinely protect public safety
while respecting the constitutional rights and equal dignity of every American.

Sincerely,
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ristopher S. Murph Richard J. Durbin
United States Senator United States Senator
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